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CASE SUMMARIES

ADVERSE ACTIONS

JAMES CHANG AND MARIO VANEGAS v. DEPART-
MENT OF JUSTICE (Docket No. NY075209172)

July 20, 1981

Appellants were removed from their positions with

the Immigration and Naturalization Service on charges

that they had engaged in improper use of official in-

formation, and in conduct prejudicial to the best in-

terest of the service. In the initial decision, the pre-

siding official sustained the charges, but found that

appellants' removals were prohibited by an agency

regulation. He found it unnecessary to determine

whether the actions were taken to promote the effi-

ciency of the service and reduced the penalties to

30-day suspensions. The agency petitioned for re-

view, arguing that appellants' removals were not pro-

hibited by the regulations in guestion.

The Board granted the petition for review. The

Board cited its decision in Douglas v. Veterans Ad-

ministration, MSPB Docket No. AT075299006 (April

10, 1981), where it set forth its scope of review of

agency- imposed penalties and established its author-

ity to modify penalties found to be unreasonable, and

noted that the deciding official's decision to remove

the appellants was reasonable. The Board said that in

view of the nature and seriousness of the offense, par-

ticularly in relation to appellants' positions which re-

guire a high degree of integrity and responsibility,

it found that the agency's selection of the re-

moval penalty was reasonable. Accordingly, the ini-

tial decision was affirmed in its findings of fact and

reversed in its holdings regarding the appropriate-

ness of the penalties. The agency's actions in remov-

ing appellant were affirmed.

HERMAN V. CHISOLM v. UNITED STATES POSTAL
SERVICE (Docket No. CH07528010162) July 13, 1981

Finding that the agency had not supported its

charge by a preponderance of the evidence, the pre-

siding official reversed the removal of appellant who
was charged with taking postal property from the

premises without authorization while officially

employed. The agency petitioned for review, chal-

lenging that finding and others. All of its contentions

in the petition related to the presiding official's find-

ings regarding factual issues.

The Board noted that in Weaver v. Department of

the Navy, 2 MSPB 297, it addressed the scope of its re-

view of determinations of fact made by its presiding of-

ficials and it stated that initial decisions made by pre-

siding officials acting as the Board's agents become
final only if the Board itself does not review or reopen

those decisions. Therefore, in reviewing an initial

decision, the Board observed that it is free to sub-

stitute its own determinations of fact for those of the

presiding official.

According to the record, the appellant took boxes

out of the official premises in a Postal Service truck,

followed another car to an isolated area where the

men in that car tried to remove the boxes to their car,

and appellant was seen by a postal inspector with a

box in his hands. Memos and testimony by postal in-

spectors showed that appellant admitted his complicity,

and that an alleged accomplice incriminated him in a

written statement. In view of this, the Board found er-

roneous the presiding official's finding that insuffi-

cient proof of the charges was presented.

In his appeal, appellant had argued that the postal

inspectors' interview memoranda were tainted and

must be suppressed because the inspectors had con-

tinued to guestion him while he was in custody, and

after he declined to give a written statement. He said

the inspectors did not advise him that his oral state-

ment could be used against him, and that therefore,

his constitutional right to counsel during the interview

was violated under Miranda v. Arizona, 384 U.S. 436

(1966).

The presiding official determined that the Sixth

Amendment reguirement of warning of the right to

counsel has not been extended to all instances of gov-

ernment guestioning, but only to those that have

become criminal in nature.

The Board found no violation of Miranda and there-

fore did not decide whether evidence obtained in

violation of Miranda must be excluded in Board pro-

ceedings. However, it said that an employee has a

Miranda right to counsel in an agency investigative



interview when: (1) investigation may result in crimi-

nal prosecution; and (2) the interrogation takes place

while the employee is in custody. Both conditions pre-

vailed in this case. Therefore, the Board said that the

appellant had a right to counsel during the guestion-

ing. However, the record showed that appellant was

"Mirandized" before the postal inspectors guestioned

him, and that he signed a ''Warning and Waiver of

Rights Statement" which indicated that he knowingly

and voluntarily waived his right to have an attorney

present while discussing the subject presented to him

and answering guestions.

The Board further noted that even if the presiding

official had erred in refusing to suppress the state-

ments, that would not have affected the appellant's

substantive rights because both the inspectors also

testified at the hearing about appellant's alleged state-

ments, and that he did not object.

The Board granted the petition for review, reversed

the initial decision, and sustained the agency removal

action.

WILLIAM CRUMBAKER v. DEPARTMENT OF LABOR
(Docket Nos. SE075209084 and SE075209059)

July 2, 1981

The appellant was removed from his position as

Operations Review Officer for: (1) directing the

manual transcription of a two-way telephone conver-

sation without consent; (2) surreptitiously taping two-

way telephone conversations; and (3) abuse of

authority.

The presiding official reversed the agency action,

sustaining only one specification of each of the first two

charges. He concluded that appellant's removal

would not promote the efficiency of the service for the

following reasons: (1) only two of the original specifi-

cations were sustained; (2) appellant did not monitor

the calls for personal gain; (3) he generally taped

calls with consent to provide accurate information for

agency files; (4) he otherwise was a good employee;

and (5) another agency employee had not been
removed for conduct at least as serious.

The Board first considered the timeliness of the

agency's petition for review. The agency had been
granted an extension of time until September 1 1

,

1980, to file the petition for review, which was not

received by the Board until September 12, 1980. On
that date the agency was notified that it had 20 days to

show good cause for its failure to file in a timely

fashion. In an affidavit, an agency official testified

that it delivered the petition for review at approxi-

mately 6:30 p.m. on September 11, 1980. The agency

argued that this delivery constituted timely filing or,

in the alternative, that there was good cause for ex-

tending the time limit. Appellant argued that the

Board's rule reguiring documents to be filed between

9:00 a.m. and 5:30 p.m. was validly promulgated, that

the agency's petition for review was not timely, and
that the time for filing should not be extended. The
Board found that the rule reguiring hand-delivered

documents to be filed by 5:30 p.m. was valid, that the

petition for review was not timely, but that the agency

had shown good cause for extending the period for fil-

ing the petition for review.

The Board said that the chief issue in this appeal

was whether the presiding official correctly reversed

the agency decision imposing the penalty of removal

on appellant and that the issue must be decided in

light of the principles established by the Board in

Curtis Douglas v. Veterans Administration, MSPB
Docket No. AT075299006 (April 10, 1981). In

Douglas, the Board held that it has "the authority to

mitigate penalties when it determines that the agency

penalty is clearly excessive, disproportionate to the

sustained charges, or arbitrary, capricious, or

unreasonable," and compiled a partial list of the fac-

tors relevant for consideration in determining the ap-

propriateness of a penalty.

Because the agency presented no new evidence in

its petition for review showing that the presiding offi-

cial erred in finding only two of the specifications to

be sustained by a preponderance of the evidence, this

case was resolved on the basis of the presiding offi-

cial's findings of fact. The Board concluded that the

presiding official's review of the penalty was consis-

tent with the principles established in Douglas and

agreed that removal was an unduly harsh penalty.

However, the Board found that appellant's miscon-

duct was sufficiently serious to reguire a less drastic

penalty than removal. It affirmed the presiding offi-

cial's decision reversing the appellant's removal and

modified the decision to impose a 14-day suspension.

A petition for review was also filed by an unsuccess-

ful intervenor seeking review of the presiding

official's order denying his motion to intervene. The

presiding official incorrectly identified the motion to

intervene as a separate case and assigned it a docket

number separate from the number assigned to Mr.

Crumbaker's appeal. The presiding official also in-

correctly identified his order as an initial decision.

The Board's regulations make clear that denial of a

motion to intervene may be the subject of an inter-

locutory appeal to the Board. If the motion to in-

tervene is treated as a separate case, a petition for

review of the decision denying the motion may be

filed even though an interlocutory appeal has not
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been certified and the case is still in process. How-
ever, the petition for review was timely filed; thus, any

error by the presiding official concerning the right to

petition for review was harmless.

Petitioner- intervenor alleged that because he had

filed complaints with the Office of the Special Coun-

sel, unfair labor practice complaints with the Federal

Labor Relations Authority, and was considering other

litigation against appellant concerning the facts in-

volved in this appeal, he was "affected directly" by

the outcome. However, he asserted no facts which ex-

plain how he was directly affected within the meaning

of 5 C.F.R. 1201.34, nor did he submit evidence to

support his conclusion that Section 1201.34 was too

stringently construed. The Board could find no

manner in which the petitioner would be directly af-

fected by the result of this case, and found that the

presiding official did not err in construing or applying

Section 1201.34.

Petitioner- intervenor also alleged that the presiding

official falsely characterized the reasons supporting

his motion to intervene and, by denial of the motion,

prevented a fair hearing. The Board found that such

an argument did not satisfy the criteria for granting a

petition for review in light of its holding that the

presiding official correctly interpreted Section

1201.34. The Board denied the petition for review

filed by petitioner-intervenor.

NAOMI GIFFT v. DEPARTMENT OF THE TREASURY
(Docket No. PH075209086) July 24, 1981

Appellant's removal was proposed based on

charges that she allegedly disclosed confidential in-

formation to unauthorized persons and made false

statements in violation of agency regulations.

Although the agency found the charges sustained, ap-

pellant was suspended for 10 days for making false

statements, and permanently reassigned for her

alleged disclosure of confidential information in lieu

of removal. Appellant, for personal reasons, was

unable to accept the reassignment, and she resigned.

She then attempted to appeal, claiming that the

reassignment was proposed solely for the purpose of

coercing her resignation.

In the initial decision, the presiding official dis-

missed the appeal as not being within the Board's

jurisdiction. In her petition for review, appellant

challenged, among other things, the presiding offi-

cial's decision to exclude evidence which allegedly

would have demonstrated that the agency knew or

believed that the original removal action could not be
substantiated. The Board granted the petition for

review, noting that the presiding official erred in fail-

ing to allow the appellant an opportunity to rebut the

agency's averred legitimate reason for her reassign-

ment.

The Board noted that the fact that an employee has

resigned to avoid an unpleasant personnel action is

not sufficient to render a resignation involuntary;

however, an agency is not permitted to use reassign-

ment to obtain resignation and thereby deprive an
employee of appeal rights. The Board further noted
that an agency may refute allegations that a reassign-

ment was a pretext for removal if it can show legiti-

mate management reasons for the reassignment, but it

cannot succeed if the appellant can show that the

agency had no substantial basis for the removal.

The Board said that in this case, the presiding offi-

cial erroneously refused to hear or admit proferred

testimony and affidavits that appellant asserted would

demonstrate that the agency knew or believed that the

proposed removal action could not be sustained.

Accordingly, the initial decision was vacated, and
the appeal was remanded to the regional office.

HERBERT L. GRANDISON v. DEPARTMENT OF THE
NAVY (Docket No. PH07528010135) July 29, 1981

Appellant was removed for allegedly engaging in a

fight with a coworker. In the initial decision, the

presiding official found the charge supported by a

preponderance of the evidence, but found that the

agency failed to establish by a preponderance of the

evidence that the action would promote the efficiency

of the service. He therefore reversed the agency

action.

In its petition for review, the agency contended that

the presiding official erroneously applied the pre-

ponderance of the evidence standard in determining

whether the agency's penalty was appropriate. The

agency argued that selection of a penalty is a matter of

agency discretion. The Office of Personnel Manage-
ment filed a brief in support of the agency's conten-

tion that the preponderance of the evidence standard

does not apply to the agency's choice of a penalty.

The Board granted the petition for review and con-

sidered the application of Douglas v. Veterans Ad-

ministration, MSPB Order No. AT075299006 (April

10, 1981), to the circumstances of this case. In

Douglas, the Board held that it has the authority to

mitigate an agency- imposed penalty when the penalty

is found to be clearly excessive, disproportionate to

the sustained charges, or arbitrary, capricious or

unreasonable. The Board found that the presiding

official erred in reversing the agency's action, but the
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Board said that removal was not a reasonable deter-

rent in this case, given appellant's unblemished

record, years of service, and the apparent provoca-

tion for his behavior. The Board found that a 60-day

suspension would be sufficient to deter such conduct

in the future.

Accordingly, the initial decision was affirmed as

modified.

JEANNE C. HAISTEN v. DEPARTMENT OF THE AIR

FORCE (Docket No. SF075209029) July 27, 1981

Appellant was removed for insubordination. In the

initial decision, the presiding official affirmed the

agency action. Appellant petitioned for review, alleg-

ing erroneous interpretation of law by the agency and

the presiding official. Subseguent to the filing of ap-

pellant's petition, the Board reopened the case on its

own motion to consider three issues: (1) fitness for

duty examinations; (2) counseling regarding dis-

ability retirement; and (3) an agency's obligation to

apply for disability retirement on an appellant's

behalf. Upon further analysis, the Board found that

the resolution of these issues was not necessary in this

case.

Appellant had been removed for failure to comply

with orders to report for psychiatric interviews on two

occasions. The appellant contended that the orders to

report were contrary to statute and regulation and

were therefore invalid. The agency contended that its

regulation 40-716, "Fitness for Duty Examinations and

Resulting Personnel Action," (AFR 40-716) provided

the basis for mandatory psychiatric interviews.

The Board reviewed the applicable agency regula-

tion and found, contrary to the agency's position, that

the regulation made attendance at the psychiatric in-

terview voluntary rather than mandatory. The Board

further noted that the agency, by making the inter-

view mandatory, and attaching a penalty for failure to

report, violated its own regulation and in effect, con-

verted the preliminary evaluation procedure into a fit-

ness-for-duty examination without the procedural

protections reguired for psychiatric fitness-for-duty

examinations.

Having found that the regulation relied upon by the

agency provided for a voluntary, rather than a man-

datory medical interview, the Board concluded that

appellant was not insubordinate in failing to appear

for the scheduled interviews, and the agency's deci-

sion could not be sustained.

Accordingly, the petition for review was granted,

the initial decision was vacated, and the agency

action was reversed. The agency was ordered to

reinstate appellant and provide evidence of com-

pliance.

RUTH D. HALL v. VETERANS ADMINISTRATION
(Docket No. CH075299043) July 16, 1981

Appellant's removal was based on two charges: (1)

one-half hour of absence without leave (AWOL); and

(2) an alleged refusal to follow an instruction of the

assistant chief. In the initial decision, the presiding

official sustained only the latter charge and, after con-

sidering appellant's past disciplinary record, which

consisted of a short suspension for AWOL, a repri-

mand for failure to follow established policies for re-

guesting leave, and a reprimand for failure to furnish

satisfactory medical certification of sick leave, sus-

tained the removal.

Appellant, through her representative, petitioned

for review of the initial decision, contending that

removal was too severe a penalty. The Board granted

the petition for review and found that a preponder-

ance of the evidence established that the second

charge was not sustained. The Board said that the

record indicated that appellant had attempted to

follow the instructions of the assistant chief, but could

not do so. The Board found that it was unnecessary to

address the penalty issue in this case, inasmuch as it

found that the charges were not sustained, and it

reversed the removal.

WALTER L. MEADOWS. JR. v. UNITED STATES
POSTAL SERVICE (Docket No. AT075280 10031)

July 15, 1981

Appellant was removed, charged with failure to

meet the physical reguirements of his position. In the

initial decision, the presiding official found: (1) that

medical evidence showed that appellant's medical

condition prevented him from safely lifting objects

weighing more than 40 pounds; (2) that the evidence

supported the agency's charge that appellant failed to

meet the physical reguirements of his position; (3) that

appellant was a gualified handicapped person and

that with reasonable accommodation, appellant would

be able to safely perform the essential functions of his

position; and (4) that the agency's argument that it

was not reguired to provide appellant with a perma-

nent light duty assignment under the National Agree-

ment (between the agency and the unions represent-

ing postal employees) was irrelevant because the

agency's failure to reasonably accommodate ap-
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pellant constituted discrimination on the basis of

physical handicap. The presiding official concluded

that appellant's removal was a prohibited personnel

practice and could not be sustained.

The agency petitioned for review, arguing that it

did not discriminate against appellant because it was

not informed that appellant had a physically handi-

capping condition when he was hired, and that it was

unaware that the issue of handicap discrimination

would be adjudicated in the appeal. The Board said

that the agency's arguments lacked merit. It noted

that the appellant was physically able to perform his

duties at the time he was hired, and that the evidence

did not support the agency's contention that appellant

intentionally deceived the agency or that he was not

performing his duties satisfactorily up to the time his

injury aggravated an abdominal condition.

The Board discussed the presiding official's finding

that appellant was a handicapped individual, but said

that in addition to showing that he is a handicapped

person, the employee must demonstrate that he is a

"qualified handicapped person," as that term is de-

fined at 29 C.F.R. 1613.702(f). In order to do so, the

Board said, the appellant must present evidence to

establish that "with or without reasonable accommo-
dation, he can perform the essential functions of the

position in question . .
." The Board also noted that

appellant must articulate an accommodation which he

believed the agency could make, as well as demon-

strate that the accommodation was not made, in order

to make a prima facie showing of discrimination. The

Board agreed that such a showing was made by appel-

lant and went unrebutted by the agency in this case.

Accordingly, the Board denied the agency's petition

for review.

PATRICK D. POWELL v. DEPARTMENT OF THE
ARMY (Docket No. SF075209005) July 20, 1981

Appellant was removed for fighting with a fellow

employee and for being present in another work area

during duty hours without the approval of appropriate

supervisory personnel. In the initial decision, the

presiding official sustained both charges and appel-

lant's removal.

In a petition for review filed on November 9, 1979,

appellant argued that he had been provoked by name
calling, that he did not need the approval of super-

visory personnel to enter the work area in question,

that the agency action was imposed as a reprisal for

his union activities, and that the penalty of removal

was too harsh.

With regard to appellant's first contention, the

Board found no reason to disturb the presiding offi-

cial's finding that the circumstances were not such as

to provoke a reasonable man to violence. In regard to

appellant's second contention, the Board acknowl-

edged that the presiding official exceeded his author-

ity in interpreting the contract between the agency

and the union in regard to appellant's need for super-

visory approval to enter the work area in question.

The Board said that the article in the contract applied

solely to union representatives functioning in an on-

duty capacity. The Board found that the second

charge was not sustained. In regard to appellant's

third contention, the Board found that the presiding

official erred in not considering appellant's status as

union president relevant to the issues by depriving

appellant of his right to present evidence on his affir-

mative defense. Accordingly, the petition for review

was granted, and the case was remanded for the tak-

ing of further evidence on the issue of retaliation and

a finding on this issue. The Board noted that it did not

need to reach appellant's contention regarding sever-

ity of the penalty. The Board noted that on remand,

the parties may introduce such evidence on the issue

of mitigation as would be relevant under the Board's

guidelines in Douglas v. Veterans Administration,

MSPB Docket No. AT075299006 (April 10, 1981).

JAMES RASSMUSSEN v. UNITED STATES POSTAL
SERVICE (Docket No. CH075209160) July 24, 1981

Appellant was removed from his position as Post-

master based on four charges: (1) failure to exercise

responsibility to fully investigate and challenge an

apparently false statement made by an employee in

connection with the employee's completion of a Work-

man's Compensation form; (2) failure to complete the

necessary paperwork prior to allowing two employees

to work, which action further constituted a violation of

18 U.S.C. section 1001 and 18 U.S.C. section 2073;

(3) failure to promptly notify appellant's postal

manager of a planned absence exceeding 5 working

days in violation of Section 512.514 of the Employee

and Labor Relations Manual and 18 U.S.C. section

1001; and (4) failure to exercise responsibility and

failure to uphold his fiduciary trust with regard to

salary overpayments to a post office employee in

violation of section 445.51 of the Financial Handbook

for Post Offices.

In the initial decision, the presiding official sus-

tained the first and fourth charges and the noncrimi-

nal aspect of the second charge (improper hiring

practices). However, the presiding official found the

penalty of removal disproportionate to the miscon-
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duct, and he concluded that the agency failed to

establish by a preponderance of the evidence that

appellant's removal promoted the efficiency of the

service, and reversed the removal.

The agency petitioned for review, arguing that the

presiding official erroneously interpreted the Em-

ployee and Labor Relations Manual when he failed to

sustain the third charge, that the application of the

preponderance of the evidence standard to the agen-

cy's choice of penalty was incorrect, and that appel-

lant, in his position as Postmaster, had a fiduciary du-

ty to protect Postal Service funds and property, and,

accordingly, that appellant's removal would promote

the efficiency of the service.

The Board granted the petition for review and found

that the agency established the noncriminal aspects of

the third charge by a preponderance of the evidence.

The Board noted that all four charges were sus-

tained, at least in part, and all of the charges showed

differing degrees of mismanagement or negligence

considering appellant's position as Postmaster. The

Board said that the efficiency of the service would be

served by the institution of some disciplinary action.

In determining that the penalty of removal was dis-

proportionate to the misconduct, the presiding official

relied on the following: (1) the proven charges demon-

strated lapses in appellant's exercise of his adminis-

trative responsibilities but did not involve criminal

misconduct, elements of fraud or deception, or mis-

appropriation of funds; (2) there was no unjust enrich-

ment to appellant as a result of the cited misconduct;

and (3) that appellant had served satisfactorily for ap-

proximately 12 years as the head of the Grand Rapids

Post Office without any record of past discipline.

The Board found that this reasoning was correct to

the extent that the penalty of removal was inappropri-

ate. The Board said, however, that the agency estab-

lished serious performance-based deficiencies in

appellant's exercise of his supervisory functions and

found that a reduction in grade to the next lower

grade nonsupervisory position which he could be ex-

pected to perform in a fully satisfactory manner free of

managerial responsibilities would be within the

parameters of reasonableness as set forth in Douglas

v. Veterans Administration, MSPB Docket No.

AT075299006 (April 10, 1981).

Accordingly, the case was remanded to the regional

office.

GRANT A. SCHOFIELD v. VETERANS ADMINIS-
TRATION (Docket No. BN075209003) July 7, 1981

After the presiding official upheld his demotion,

appellant petitioned the Board, alleging new material

evidence. He failed to state specifically its nature, or

to explain why it could not have been obtained before

the record was closed, but referred to evidence so

completely opposite the presiding official's findings

as to raise serious evidentiary questions. The Board

granted the petition for review. Weaver v. Depart-

ment o/ the Navy, 2 MSPB 297, 299.

The charges against appellant, who was in charge

of a hospital occupational therapy section, concerned

management's decision to reorganize that section. It

was charged that appellant: (1) did not follow orders

to reorganize; and (2) was disrespectful toward man-

agement because he thought the plan inadequate.

It was charged that on March 28, 1979, appellant

submitted a plan— later identified as Plan 2—which

was accepted by his administrative supervisor and the

Chief, Psychiatry Services, and that on April 4, the

administrative supervisor instructed the appellant to

put the plan into operation which appellant did not

do.

An April 16 conference resulted in the Chief, Reha-

bilitation Medical Service (RMS) again ordering ap-

pellant to implement Plan 2. Allegedly, appellant

refused, via an April 18 memo, to do so.

Appellant was also charged with using insolent and

abusive language toward the Chief, RMS, in a memo
dated April 20 and circulated to appellant's staff.

However, the Board found that the agency did not

prove appellant was given an order on April 4 that he

failed to carry out. It did find that appellant disobeyed

the April 16 order, and that his memo was disrespect-

ful.

The Board said the issue was whether appellant's

actions were such that his demotion would promote

the efficiency of the service. The Board noted that

while it would not say that appellant's actions were

necessarily proper, and that while his acts and words

were intemperate to some degree', it was a close ques-

tion as to whether they were insubordinate in light of

appellant's duties and responsibilities. It pointed to

the serious constitutional question that would be

raised if the statute were interpreted to sustain this

demotion, namely, the Government employee's entitle-

ment to exercise First Amendment rights, a subject

which courts have struggled to delineate. Therefore,

the Board found the agency's evidence insufficient to
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conclude by a preponderance of the evidence that the

demotion was warranted by the efficiency of the

service.

The Board reversed the initial decision and ordered

cancellation of the demotion.

GEORGE I. SVEJDA v. DEPARTMENT OF THE IN-

TERIOR (Docket No. DC075280 10078) July 9, 1981

Appellant, who was removed for unsatisfactory per-

formance, petitioned the Board to review the presid-

ing official's decision, which sustained the removal

action.

Before his removal, appellant had received an un-

satisfactory performance rating which had been

reviewed, at the appellant's reguest, by an agency ad
hoc committee. He was notified that the committee

had sustained the rating, and four days later notified

that the agency proposed to remove him.

He claimed violation of his rights because the

deciding official designated in the removal was the

same person who had sustained his unsatisfactory per-

formance rating. He said that this selection was both

harmful error and a violation of due process. The

Board said that it is violative of due process to allow

an individual's rights to be determined either by a

biased decisionmaker or by a decisionmaker in a

situation structured in a way that "the risk of unfair-

ness is untolerably (sic) high.'' Withrow v. Larkin, 421

U.S. 35, 58 (1975).

After discussion of these two points, the Board

found no error in the selection of the deciding official,

and no violation of appellant's right to due process.

The Board found no merit to another contention that

appellant's right to due process was violated when the

agency submitted allegations of misconduct other

than those on which the charges were based, to the

presiding official. The presiding official specifically

referred to this evidence as being "irrelevant to the

current charge."

Appellant also contended that his right to due proc-

ess was violated by ex parte communications between

agency officials and the committee that reviewed his

performance rating. The Board said that this adverse

action was based on some of the same instances of

allegedly inadeguate performance that the committee

reviewed regarding the performance rating, but no ex

parte communication regarding the removal action

itself was found.

The Board said that it lacked jurisdiction to review

the performance rating decision and the rating com-

mittee's procedures. Marsh v. Department of the

Army, 2 MSPB 143. It said that, although there was a

link between the performance review and removal ac-

tion, it disagreed with appellant's assertion that they

were so closely linked that the committee's actions re-

guire a reversal of the removal action. It said that the

appellant failed to meet his burden of proving that any

error which may have occurred in the performance

rating review process was harmful to his rights under

5 U.S.C. section 7513 and implementing regulations.

The petition for review was denied.

THOMAS A. WINN v. U.S. DEPARTMENT OF
TREASURY (Docket No. SF07528010150) July 15,

1981

The presiding official dismissed, as not being within

the Board's jurisdiction, the initial appeal alleging

violations of the Federal Personnel Manual involving

termination of a temporary promotion.

The Board said that the appellant's promotion was

clearly temporary, not to exceed a specific two-year

period. It cited Lange v. Department of Transporta-

tion, 2 MSPB 110, in saying that appellant's specula-

tion that his temporary promotion would evolve into a

permanent position cannot render the termination of a

temporary promotion an adverse action, and Berger

v. Department of Commerce, MSPB Order No.

SE075299008 (September 25, 1980), which said that

termination of a temporary promotion is not an

adverse action covered by 5 U.S.C. 7512.

In his petition for review, appellant asserted that

termination of his temporary promotion was appeal-

able to the Board if such action constituted a prohib-

ited personnel practice. However, an allegation of a

prohibited personnel practice in the absence of an

otherwise appealable action, does not confer appel-

late jurisdiction on the Board, noted the Board; Wren

v. Department of the Army, 2 MSPB 174.

PERFORMANCE RELATED ACTIONS

VIOLET F. WERMERS v. DEPARTMENT OF THE
NAVY (MSPB Docket No. SF531D09002) (EEOC
Docket No. 03810019) July 27, 1981

By decision dated May 21, 1981, the U.S. Egual

Employment Opportunity Commission (EEOC) issued

its decision differing from the October 21 , 1980, deci-
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sion of the Board in this case on the issue of whether

appellant was discriminated against because of her

sex and in reprisal for prior complaints of alleged

discrimination when the agency denied her a within-

grade increase. EEOC referred the matter to the

Board for consideration pursuant to 5 U.S.C. section

7702(c). In order for any disagreement the Board may
have with EEOC to be of any legal effect, it must relate

to EEOC's purported findings or interpretation of civil

service law, rule, regulation or policy directive.

The EEOC's decision in this case in no way pur-

ported to interpret the statutory or regulatory provi-

sions relating to the granting or denying of within

grade pay increases based upon the employee's per-

formance. Rather, the EEOC found that "the prepon-

derance of evidence established that the reasons

articulated by the agency were not, in fact, the real

reasons for denying petitioner's within-grade in-

crease. ..." Thus EEOC restricted its review, and

its conclusion differing from that of the Board, to a

finding within its area of primacy under 5 U.S.C. sec-

tion 7702(b)(3)(B)(ii). Accordingly, the Board con-

curred in and adopted the decision of the EEOC on

the issues of discrimination involved in this case.

Although the Board concurred in and adopted

EEOC's decision, the Board clarified two matters in-

volved in the case. The Board noted that a memo
relied on heavily by the EEOC in reaching its decision

was not considered by either the regional office or the

full Board in reaching a decision on the merits of the

case because it was received after the hearing and
record had closed. It was made a part of the record

only when appellant submitted her petition for review.

The Board noted that EEOC acted appropriately in

considering the memorandum in light of its authority

to order the taking of additional evidence.

The Board clarified the issue of the appropriate

standard of proof in cases such as this by noting that

although the presiding official based his decision on a

finding that the agency supported its charge against

appellant by a preponderance of the evidence, in

Parker v. Defense Logistics Agency, 1 MSPB 489, and
numerous subsequent cases, the Board held that the

standard of proof to be borne by an agency in an
acceptable level of competence (ALOC) appeal is

that of substantial evidence. The Board said that this

case should not be interpreted as implying that any
other standard is appropriate.

The Board concurred in and adopted the EEOC's
decision concerning appellant's allegations of pro-

hibited discrimination. The Board noted that since

that decision had the effect of finding that the agency

violated 5 U.S.C. section 2302(b)(1)(A) in denying

appellant's within-grade increase, the agency's

decision could not be sustained. 5 U.S.C. section

7701(b)(2)(B). The Department of the Navy was

ordered to grant the appellant the within-grade in-

crease in salary due her on May 6, 1979, in accord-

ance with 5 C.F.R. section 531.409(a).

REDUCTIONS IN FORCE

ROBERT K. BODRICK (Docket No. DC0351 19002),

JESSE ROBERTS (Docket No. DC0351 19005),

HENRY P. WHITEHEAD (Docket No. DC0351 19006),

MILDRED DAVIS (Docket No. DC0351 19003),

ODIS F. QUICK (Docket No. DC0351 19004),

JACK WILLINGHAM (Docket No. DC0351 19007) v.

DISTRICT OF COLUMBIA GOVERNMENT
July 21, 1981

The appellants were either separated or demoted

due to a reduction in force which occurred in the

District of Columbia Office of Human Rights. The

cases were consolidated for hearing purposes and, in

the initial decision, the presiding official reversed the

agency actions.

The agency petitioned for review, contending that

the presiding official misapplied the principles set

forth in Losure v. Interstate Commerce Commission, 2

MSPB 361, and, as a result, erroneously interpreted 5

C.F.R. Part 351. The Board granted the petition for

review and consolidated the cases since the issues

presented in the petitions for review were identical in

each case.

The Board said that the issue here was whether the

reduction in force was taken for valid reasons, and

noted that the agency must have established this by a

preponderance of the evidence. The Board noted that

the presiding official found that the agency had not

met its burden of proof. The presiding official also

found that there were improper considerations in-

volved in the decision to effect the reduction in force.

The Board concluded that the agency did not prove

by a preponderance of the evidence that the reduc-

tion in force was effected to reorganize the agency.

The Board said that although the presiding official's

method of evaluating the evidence was deficient, it

did not think it necessary to remand this case. Accord-

ingly, the Board affirmed the initial decision, as

modified.
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VINCENT BOLLO v. DEPARTMENT OF THE NAVY
(Docket No. DC035 109072) July 29, 1981

BRUNO SIMONELLI v. DEPARTMENT OF THE
NAVY (Docket No. DC035109071) July 29, 1981

Appellants were reduced in grade pursuant to a

reduction in force (RIF). They appealed under 5

C.F.R. §351.901, contending principally that: (1) the

RIF was void because the agency placed them in their

positions by an illegal transfer of function; (2) the

presiding official was biased; (3) the agency actually

separated them because they were union members;

and (4) the presiding official denied them due process

because his rulings on evidence and motions were

incorrect.

In regard to the appellants' first contention, the

Board affirmed the presiding official's finding that the

Board had no jurisdiction to review the issue of appel-

lants' 1977 transfer from a nonappropriated fund posi-

tion to a position in the competitive service. In regard
to appellants' second contention, the Board found no
grounds to demonstrate that the presiding official was
biased. The Board found that neither of the appellants'

contentions regarding union-based discrimination

was sufficient to warrant granting the petition for

review, and that appellants' fourth contention suffered

from being too general. Accordingly, the petition for

review was denied.

9



10



OTHER JULY ISSUANCES

THE FOLLOWING PETITIONS FOR
REVIEW WERE DENIED:

BALDWIN, Lorri E. v. Department of the Interior

(Docket No. SF315H81 10198)

BEDFORD, Ray et al. v. Department of the Air Force

(Docket No. M-81-3)

BOONE, Yvette v. Department of the Army (Docket

No. NY035 180 10049)

BROADWAY, Linda H. v. United States Department

of Agriculture (Docket No. DA075281 10070)

BROWN, James O. v. Department of Labor (Docket

No. NY531D80 10045)

CARDIN, Paul E. v. Department of the Navy (Docket

No. BN035 18090005)

CHAPMAN, Doris J. v. Office of Personnel Manage-

ment (Docket No. DC831L80 10207)

CULLEN, Donald J. v. Office of Personnel Manage-
ment (Docket No. BN831L81 10003)

DE MATTEO, Barbara S. v. Office of Personnel Man-

ment (Docket No. SF831L81 10145)

DERELL, Gene R. v. Department of Defense Depen-

dents Schools (Docket No. DC075281 10037)

DOBBINS, Billy L. v. Department of the Navy (Docket

No. AT07528 110063)

DOBBINS, Delaney A. v. Office of Personnel Man-
agement (Docket No. DC831L80 10393)

DOWNS, James E. v. Department of the Army (Docket

No. AT07528 110233)

DUVALL, Melba R. v. Office of Personnel Manage-
ment (Docket No. DA831L80 10047)

EPP, Martin J. v. U.S. Coast Guard (Docket No.

NY075281 10086)

EWING, Jake B. v. United States Postal Service

(Docket No. PH075281 10167)

FRENCH, Richard A. v. Office of Personnel Manage-
ment (Docket No. SF831L80 10380)

GILLMAN, Trudy v. Department of the Air Force

(Docket No. HQ712181 10050)

GILMORE, Mark J. v. Department of the Army
(Docket No. DE07528 110037)

GIPSON, Bobby R. v. Veterans Administration

(Docket No. DC075209249)

GODBOLT, Larry E. v. Department of the Navy
(Docket No. NY315H09031)

GODFREY, Gale W. v. Defense Mapping Agency
(Docket No. SL531D80 10087)

GRUDZINSKI, Florence v. Defense Logistics Agency
(Docket No. HQ712181 10052)

HACKETT, Arthur v. Office of Personnel Manage-
ment (Docket No. CH831L80 10054)

HARKESS, Thomas C. v. Bureau of Indian Affairs

(Docket No. DE075280 10092)

HARPER, Ronald K. v. U.S. Postal Service (Docket

No. DC075280 10048)

HAUGEN, Larry v. Office of Personnel Management
(Docket No. DE831 L8010122)

HITCHYE, Jacguelyn v. Veterans Administration

(Docket No. DA315H80 10288)

HODGES, Toby R. v. Office of Personnel Manage-
ment (Docket No. DA831L09013)

HORTON, Billy J. v. United States Postal Service

(Docket No. DA075209126)

HUNT, Lois v. U.S. Postal Service (Docket No.

SL03538 110004)

HURLEY, Daniel J. v. Department of Health and Hu-

man Services (Docket No. NY075281 10046)

JANKE, June E. v. Office of Personnel Management
(Docket No. DE831L00003)

JOHNSTON, James L. v. Office of Personnel Manage-
ment (Docket No. DC831L09004)

LOPEZ, Anastacio J. v. Department of the Treasury

(Docket No. DA344381 10021)

MANDRYK, Theodore v. Office of Personnel Manage-
ment (Docket No. SF831L80 10039)

MITCHELL, Charles H. v. United States Postal Ser-

vice (Docket No. AT075299003)

MOORE, Kathleen M. v. Panama Canal Commission

(Docket No. DC07528 110233)

MURRAY, Thelma A. v. Office of Personnel Manage-
ment (Docket No. AT831L09002)

NELSON, Delvin v. Department of Justice (Docket No.

DA075280 10064)

NOLTE, Raymond A. v. Department of the Army
(Docket No. PH531D81 10063)

O'GORMAN, James J. v. U.S. Postal Service (Docket

No. NY075209084)

PAIR, Edna L. v. Government of the District of

Columbia (Docket No. DC07528010392)

PITTS, Harold R. v. Department of the Navy (Docket

No. AT075209139)

RAMOS, Alejandrino v. Office of Personnel Manage-
ment (Docket No. CSA1922883)

RITTER, Kenneth v. United States Department of

Transportation (Docket No. CH075299048)
SHAFFER, Fred J. v. Office of Personnel Manage-

ment (Docket No. AT831 L80 10323)

SMITH, Donald R. v. Department of the Navy (Docket

No. AT315H81 10081)

SWEENEY, James L. v. Defense Logistics Agency
(Docket No. HQ712181 10048)

TARPLEY, Fred, Sr. v. Government of the District

of Columbia (Docket No. DC075281 10235)

TOOMEY, Thomas C. v. Small Business Administra-

tion (Docket No. BN04328 110070)

TURNER, Barbara v. Office of Personnel Management
(Docket No. CH831L8010167)
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VOSEIPKA, Edella W. v. Office of Personnel Man-

agement (Docket No. AT831L8010022)

WEBSTER, Thelma E. v. Government of the District

of Columbia (Docket No. DC075280 10230)

WESTERDALE, Harry B. v. U.S. Department of Jus-

tice (Docket No. PH07528010315)

WINSLOW, Nathan J. v. Office of Personnel Manage-

ment (Docket No. PH831L80 10057)

YOUNG, Herbert C. H. v. Department of the Navy

(Docket No. SF043099001)

THE FOLLOWING CASES WERE
REMANDED TO REGIONAL OFFICES:

BASTIAN, Carolyn M. v. Government of the District

of Columbia (Docket No. DC035 180 10390)

BOLES, Lawrence H., Jr. v. U.S. Department of the

Navy (Docket No. SF075299140)

COPELAND, Larry D. v. Federal Aviation Adminis-

tration (Docket No. CH315H80 10063)

ELIAS, Dorothy L. v. Veterans Administration

(Docket No. SF035309002)

JOHNSON, Frank v. Department of the Air Force,

Tinker Air Force Base, Texas (Docket No.

DA075209040)

STEPP, James C. v. Federal Aviation Administration

(Docket No. AT075280 10363)

WISE, Donald K. v. Tennessee Valley Authority

(Docket No. AT07528 110240)

THE FOLLOWING CASES WERE REOPENED:

COLLAZO, Elpidio v. Community Services Adminis-

tration (Docket No. BN07528 110079)
PIERCE, Gael E. v. Department of Defense (Docket

No. SF075209225)

THE FOLLOWING CASES WERE REOPENED
AND REMANDED:

MEEHAN, Charles P. v. U.S. Postal Service (Docket

No. DC0752091 15)

WYLIE, Yvonne v. Department of the Navy (Docket

No. SF035109013)

IN THE FOLLOWING CASE. A MOTION TO
REMAND WAS DENIED:

PRICE, Jimmie R. v. Department of the Treasury

(Docket No. AT04320400)

IN THE FOLLOWING CASE, BOTH THE INITIAL

DECISION AND THE RECONSIDERATION
DECISION WERE REVERSED:

ARNONE, Betty v. Office of Personnel Management
(Docket No. DE831L80 10091)

IN THE FOLLOWING CASES. THE INITIAL

DECISIONS WERE REVERSED:

FILSON, William B. v. Department of Transportation,

Federal Aviation Administration (Docket No.

AT075209304)

GARRETT, Bennee C. v. Department of the Treasury

(Docket No. DA075209172)

MEIGHEN, Bertha M. v. Office of Personnel Manage-

ment (Docket No. AT831L8010132)

PARTON, John P. v. Federal Communications Com-
mission (Docket No. DE07528010070)

SPRINGER, Emerson v. U.S. Postal Service (Docket

No. CH075280 10059)

SWOPE, Evelyn J. v. Office of Personnel Manage-

ment (Docket No. CH831L80 10069)

VIERA, Dierdre A. v. United States Postal Service

(Docket No. SE035380 10089)

THE FOLLOWING APPEALS WERE DISMISSED:

HANEY, Oscar, Jr. v. U.S. Postal Service (Docket No.

DA075209252)

JOHNSON, Evelyn V. v. Department of the Air Force

(Docket No. SF531D09007)

OESTREICH, Dennis A. v. Department of the Air

Force (Docket No. CH075280 10044)

OULVEY, Eugene v. Veterans Administration (Docket

No. SL075280 10038)

POGARSKY, Betty Anne v. Department of the Trea-

sury (Docket No. NY315H09023)

IN THE FOLLOWING CASE, THE INITIAL

DECISION WAS VACATED AS MOOT AND THE
PETITION FOR REVIEW WAS DISMISSED:

FRAZIER, Joan M. v. Office of Personnel Manage-

ment (Docket No. DC831L80 10258)

THE FOLLOWING DECISIONS WERE AFFIRMED
OR AFFIRMED AS MODIFIED:

ANDERSON-WINANS, Marguerite v. Office of Per-

sonnel Management (Docket No. DC831L81 10077)

CULLEN, Donald J. v. Office of Personnel Manage-

ment (Docket No. BN831L81 10003)

ELLIS, Gerald v. U.S. Department of the Navy

(Docket No. PH075209106)

HATTON, John T. v. Veterans Administration (Docket

No. PH075280 10365)

JONES, Milton v. Department of the Navy (Docket No.

PH07528010141)

WAGONER, Robert G. v. Office of Personnel Man-

agement (Docket No. AT831L09018)

WALTON, Thomas, Jr. v. General Services Adminis-

tration (Docket No. DC075299083)
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WILLIAMS, Charles B. v. Government Printing Of-

fice (Docket No. DC075209091)

YOUNG, Herbert C. H. v. Department of the Navy

(Docket No. SF043099001)

IN THE FOLLOWING DECISION- THE BOARD
AFFIRMED THE INITIAL DECISION IN PART AND
REVERSED IT IN PART:

CODY, John F. v. Department of Justice (Docket Nos.

PH531D09012, PH035109022, and PH075209107)

THE FOLLOWING CASES WERE ASSIGNED TO
THE OFFICE OF ADMINISTRATIVE LAW JUDGES:

DAHL, Lawrence E. v. Farmers Home Administration

SPECIAL COUNSEL, Petitioner v. Anna Maria Fuji-

moto, Respondent (Docket No. HQ 120681 10058)

SPECIAL COUNSEL, Petitioner v. Sullivan D. Harris,

Respondent (Docket No. HQ 120681 10060)

SPECIAL COUNSEL, Petitioner v. Marshel Watson,

Defendant (Docket No. HQ 120681 10059)

THE FOLLOWING CASES INVOLVED THE
OFFICE OF SPECIAL COUNSEL:
(NOTE: Each entry may represent more than one

action.)

SPECIAL COUNSEL v. Department of the Air Force

(Munoz, Manuel) (Docket No. HQ 120681 10005)

SPECIAL COUNSEL v. Paul D. Sullivan (Docket No.

HQ 12068000 18)

IN THE FOLLOWING CASE. THE SPECIAL
COUNSEL'S PETITION WAS DISMISSED:

SPECIAL COUNSEL, Petitioner v. Paul D. Sullivan,

Respondent (Docket No. HQ 1206000 18)

IN THE FOLLOWING CASE. THE STAY OF
APPELLANT'S REMOVAL WAS ORDERED
DISSOLVED:

MUNOZ, Manuel and Hans M. Mark, Secretary, U.S.

Department of the Air Force, In the Matter of

(Docket No. HQ 1208000 16)

THE FOLLOWING EXTENSIONS OF
TIME WERE GRANTED:

BAUER, Richard A. v. Department of the Treasury,

Bureau of Alcohol, Tobacco, and Firearms (Docket

No. SF07528 110007)

BECKER, Richard v. Office of Personnel Management
(Docket No. NY07528 110260)

BOYLAN, Vincent L. v. U.S. Postal Service (Docket

No. AT07528 110462)

BROWN, Dorothy v. U.S. Postal Service (Docket No.

CH07528 110270)

DAVIS, Percell D. v. Department of the Navy (Docket

No. PH07528 110283)

DEATRICK, Charles L. v. Department of the Treasury

(Docket No. SF075281 10474)

GORDON, Gerald v. Veterans Administration

(Docket No. NY531D81 10151)

GRAZIANO, Anthony v. Department of Defense

(Docket No. DE035 18 110073)

HAGER, Estella v. Department of the Army (Docket

No. PH07528 110304)
JOHNSON, Evelyn V. v. Department of the Air Force

(Docket No. SF075281 10563)

KOKAT, Frank v. U.S. Postal Service (Docket No.

SF07528 110606)

KOMAREK, Linda v. Office of Personnel Manage-
ment (Docket No. CH831L81 10246)

KRISTO, Stanley F. v. Department of the Interior

(Docket No. SF315H81 10715)

LUCERO, David v. Department of the Air Force

(Docket No. DE075281 101 17)

MORGAN”, Arnold J. v. U.S. Postal Service (Docket

No. PH07528 110274)

PAGE, William H. v. Veterans Administration

(Docket No. NY075281 10128)

PLATH, Jay v. Department of Justice (Docket No.

BN07528 110071)

POAG, John H., Jr. v. Department of the Army
(Docket No. DC07528 110345)

RICHARDSON, Virginia A. v. Department of Health

and Human Services, Social Security Administra-

tion (Docket No. AT07528 110323)

RIOS, Melchor Gonzales v. U.S. Postal Service

(Docket No. NY07528 110010)

TERRY, Cecil L. v. U.S. Department of Interior, Bureau

of Indian Affairs, (Docket No. SF315H81 10695)

WEBER, Alice L. v. Department of Education (Docket

No. CH315H81 10205)

ERRATA WERE ISSUED IN THE
FOLLOWING CASES:

PRICE, Charles E. v. National Guard and Office of

Personnel Management (Docket Nos. PH07528010275

and PH831L80 10387)

RUSSELL, Catherine (SEE Yates)

SPEIGEL, Beatrice v. Department of the Army
(Docket No. NY0752090005)

WIGGINS, Jean R. (SEE Yates)

YATES, Nell S. v. U.S. Postal Service (Docket No.

DA035309009), Catherine Russell v. Veterans

Administration (Docket No. DA035309005), Jean R.

Wiggins v. U.S. Postal Service (Docket No.

DA035309012)
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FOR YOUR INFORMATION.

DIGEST

The DIGEST is a monthly publication containing

summaries of Board orders and a list of other Board

orders and issuances. It is available from the Super-

intendent of Documents on either a subscription or

single issue basis. The price for a subscription is $13

per year; ($16.25 outside the United States). Single

issues are also available at a price of $1.75 per issue;

($2.25 outside the United States). Please address sub-

scription or purchase inguiries to: Superintendent of

Documents, U.S. Government Printing Office, Wash-

ington, D.C. 20402.

PUBLISHED BOARD DECISIONS AND INDEX

Decisions of the United States Merit Systems Pro-

tection Board (Volumes I and II) and Index to Deci-

sions of the United States Merit Systems Protection

Board are available from the Superintendent of Docu-

ments, U.S. Government Printing Office, Washing-

ton, D.C. 20402 at $27 for the three-volume set; Stock

No. 062-000-00002-3. Covering the period of January

11, 1979, through July 22, 1980, these volumes consist

of final actions taken by the Board after the issuance

of an initial decision in an appeal from an agency ac-

tion, Board actions in cases where it has original

jurisdiction, and precedential interlocutory actions.

In most cases, the preceding initial or recommended
decision is included. The cases are indexed in the ac-

companying multi-part index volume.

INITIAL DECISIONS

Initial decisions made in the regional offices are

available on microfiche. The microfiche and its in-

dexes may be viewed at any of the Board's regional of-

fices or in the library at the Board's central office. To
subscribe to the microfiche "Federal Employee Ap-

peals Decisions" at $150 per year for microfiche and
index, contact the National Technical Information

Service, 5285 Port Royal Road, Springfield, VA
22161.

BOARD ORDERS

All Board orders, opinions and indexes may be

viewed at the Board's central office. Copies of indi-

vidual decisions may be obtained by sending a written

request to the Office of the Secretary, Room 220, 1717

H Street, NW., Washington, D.C. 20419. Requests

should include appellant's name, docket number and
date of the decision.

The DIGEST is produced in the Office of the Secretary

Secretary: Robert E. Taylor

Executive Editor: Ada Kimsey

Managing Editor/Designer: Elizabeth Principe

Legal Reviewer: Frederick G. Seelman, Jr.

Office of General Counsel
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DEFINmONS

These definitions are provided for clarification pur-

poses only and are not intended to convey the strict

legal meaning of the term.

Deciding Official—the official who renders the agen-

cy's decision.

Regional Office—the Board office authorized to

receive appeals from the area where the appellant's

duty station was located when the agency action was

taken; there are 11 MSPB regional offices.

Initial Decision—the regional office decision made by

the presiding official in response to a petition for ap-

peal. The initial decision becomes final in 35 days

unless a petition for review is filed with the Board and

granted. In that case, the Board's decision becomes

the final decision. If the petition for review is denied,

the initial decision becomes final five days after the is-

suance of the denial.

Petition for Appeal—the reguest filed with a Board

regional office for review of an agency action.

Petition for Review—the reguest filed with the three-

member Board in Washington, D.C., for review of an

initial decision of a presiding official.

Presiding Official—any person designated by the

Board to preside over any hearing or to make a deci-

sion on the record. The presiding official referred to

in the DIGEST summaries is usually a Board regional

office official designated by the Board to perform

these duties.

Proposing Official—the agency official who initiates

an action to be taken against an employee.
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